97-84044-2 

Stevens,  Ernest  Grey 

■ 

Civilized  commercialism 

St.  Louis,  Mo. 
C1914 


MASTER  NEGATIVE  # 


COLUMBIA  UNIVERSITY  LIBRARIES 
PRESERVATION  DIVISION 

BIBLIOGRAPHIC  MICROFORM  TARGET 


ORIGINAL  MATERIAL  AS  FILMED  -  EXISTING  BIBLIOGRAPHIC  RECORD 


308 

Z 

Box  41 


mi,. 


Stevens*  Ernest  G[rsy3  1872- 

Civilized  commercialism:  regulation  of  busi  ^ 
ness  despotism  into  a  business  republic.  S^.U)iH<,Mp.^  ^^^»^  a^biShiVrj  UOtf^f<^fs^^  C  t^. 
cover-title,  36  p. 

Reprinted  from  the  May- June  Americem  law  review 
1914,  vol.  48,  no.  3. 


o 


«  ■■Hill    l|».«.»VI  MWT' 


RESTRICTIONS  ON  USE: 


Reproductions  may  not  be  made  without  pennission  from  Colimbia  University  Ubraries. 


TECHNICAL  MICROFORM  DATA 


FILM  SIZE:  JSno/y? 


REDUCTION  RATIO:   //  / 


IMAGE  PLACEMENT:  lA 


® 


IB  ilB 


DATE  FILMED: 


INITIALS: 


1^ 


TRACKING  #  : 


FILMED  BY  PRESERVATION  RESOURCES,  BETHLEHEM,  PA. 


BIBLIOGRAPHIC  IRREGULARITIES 


MAIN  ENTRY:  Steyens..Emfist  Grey 


Civilized  commercialiiSinL 


Bibliographic  Irregularities  in  the  Original  Document: 

List  all  volumes  and  pages  affected;  include  name  of  institution  if  filming  borrowed  text 
 Page(s)  missing/not  available:  


yolume(s)  missing/not  available:. 


2L.I"egible  and/or  damaged  paqe(s): 


Page(s)  or  volume(s)  misnumbered:  

Bound  out  of  sequence:  

Page(s)  or  voiume(s)  filmed  from  copy  borrowed  from: 


Other: 


Inserted  material 


TRACKING*:  MSH20861 


BMgKomxnwM.  THE  may-jdne  AMERICAN  LAW  REvisw,  isn. 

Vol.  ZI.VIU.  No.  3  JfcC 


4^  cZ>^^^^  /v^^/^^^^ 


CIVILIZED  COMMERCIALISM: 


REGULATION  OF  BUSINESS  DESPOTISM 
INTO  A  BUSINESS  REPUBLIC 


BY 

ERNEST  G.  STEVENS 

OF  1HB  NEW  YOSK  BAB 


2733 


WITH  THE  GOMPUMGNTS  OF  nS  WRTTEB 


1914  BT  BBvnv  Pownmo  Cowiaiit. 
ar«  iMHb  Mo. 


CIVILIZED  COMMERCIALISM:    REGULATION  OF 
BUSINESS  DESPOTISM  INTO  A 
BUSINESS  REPUBLIC. 

"Fear  Is  an  instructor  of  great  sagacity  and  the  herald  of  all  revolu- 
tions. One  thing  he  teaches,  that  there  is  rottenness  where  he  appears. 
He  is  a  carrion  crow,  and  though  you  see  not  well  what  he  hovers  for, 
there  is  death  somewhere.  Our  property  is  timid,  our  laws  are  timid, 
our  cultiTafced  classes  are  timid.  Fear  for  ages  has  boded  and  mowed  and 
gibbered  over  goYWOxamt  and  property.  That  obscene  bird  is  not  there 
for  nothing.  He  Indicates  great  wrongs  which  must  be  revised."— BmM>- 
son's  Hssay  on  C!ompensation. 

Man  now  believes  himself  free  and  everywhere  he  is  in 
economic  chains.    Injustice  is  in  operation.    At  present 
there  is  only  partial  economic  freedom.    There  is  no 
economic  equality  of  opportunity.    What  wonld  he  said, 
as  to  political  equality,  if  the  Constitution  limited  the 
Presidency  to  possessors  of  $50,000,000  and  cabinet  offices 
and  senatorships  to  owners  of  $10,000,000?  Obviously— 
that  wealth,  politically,  was  privileged.  Yet,  who  with  only 
$100,000  could  now  long  run  an  oil  refinery  or,  steel  mill 
although  he  might  run  it  most  economically  and  efficientlyt 
If  no  one,  as  most  assert,  obviously  wealth  is  privileged — 
commercially.   Every  branch  of  business  now  limited  by 
our  commercial  system,  as  effectively  as  by  a  constitution, 
to  possessors  of  $100,000,000,  or  a  lesser  or  greater  sum, 
means  a  lessening  of  economic  opportunity  and  a  contrac- 
tion of  economic  freedom  which  have  only  to  progress  to 
contract  still  further,  and  completely,  that  political  free- 
dom founded  by  the  fathers.  It  means  that  the  np-rearing 
of  a  new  privilege  has  begun.    Limitation  by  our  com- 
mercial system  is  a  different  thing  from  limitation  through 
lack  of  capital  or  ability.  Those  who,  with  sufficient  capital 
and  ability  to  survive  in  fair  competition,  cannot  now  do 
so  against  unfair  comi>etition  are  conquered  by  conditions 
permitted  by  the  present  system,  not  by  their  own  short- 
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comings.  It  should  be  no  more  necessary  for  business  men 
to  be  their  own  protectors  against  unfair  competition  than 
for  the  wayfarer  to  rely,  for  self-protection,  only  upon  his 
own  strength.  Police  regulations  in  the  common  interest, 
alike  upon  the  business  highway  as  upon  the  physical, 
should  protect  all  alike  from  assault  and  rapine. 

Nor  do  economic  freedom  and  equality  consist,  merely, 
in  every  man  with  $1,000  or  $100,000  having  an  equal  op- 
portunity, respectively,  with  every  other  man  possessing 
$1,000  or  $100,000.  If  they  did— again,  this  time  by  wealth, 
would  be  erected  the  aforetime  caste  of  classes.  Class  priv- 
ilege would  then  be  freedom !  Freedom  to  the  fathers  meant 
freedom  from  class  as  well  as  king.    When  freedom  no 
longer  means  equal  freedom  for  all  classes  there  is  no 
long  freedom  from  a  king.   Economic  freedom  and  equal- 
ity, like  political,  mean  the  absence  of  oppression.  As, 
with  legal  and  political  equality,  no  man.  with  $100,000,000 
possesses  the  right  to  commit  a  physical  assault  and  battery 
upon  the  man  with  one  dollar,  or  with  none,  so  with  economic 
equality  none  possesses  the  right  to  use  his  money  as  an 
economic  club.   All  traders'  paths  are  on  the  broad  high- 
way of  commerce,  as  on  the  physical  highway,  but  each 
should  go  his  own.     Zigzagging  to  the  injury  of  other 
travelers  is  as  little  allowable  upon  one  as  the  other.  Such 
zigzagging  upon  the  physical  highway  is  not  now  per- 
mitted to  the  rich.  It  cannot  continue  upon  the  commercial 
and  the  nation  continue  free.   Complete  political  freedom 
and  class  economic  subjection  are  inconsistent.    We  can 
have  one  or  the  other — ^not  one  and  the  other.  That  there 
is  oppression  in  our  present  economic  system  has  long  been 
recognized.  What  is  as  yet  unrecognized  is  the  source  and 

nature  of  the  wrong. 

Freedom  to  oppress  has  always,  by  some,'been  considered 
freedom.  The  eyes  of  such  need  to  be  opened.  The  eyes 
of  the  others  only  need  to  see.  In  barbarism,  as  in  our 
barbaric  commercialism,  oppression  is  considered  free- 
dom by  the  oppressor.   His  eyes  never  open,  voluntarily, 


/ 


CIVILIZED  COMMESCIAIJSM 


3 


to  the  right  of  equality.  The  eyes  of  the  many  who  are 
oppressed  first  perceive  that  right.  The  search  is  then 
often  long  for  a  way  to  its  operation.  The  path  to  political 
freedom  was  long  and  hard.  As  once  kingly  power,  bar- 
baric commercialism  now  holds  the  glamor  of  the  past 
Yet  the  only  way  to  retain  our  hard-won  political  freedom 
is  to  pass  with  seeing  eyes  to  economic  freedom.  There  is  no 
economic  freedom  when  the  man  with  $1,000  is  at  liberty 
to  compete  on  an  equality  with  the  man  with  $1,000,000 
only  when  the  former  has  acquired  $1,000,000.  There  is 
no  equal  liberty  to  acquire  in  barbaric  commercialism. 
The  caste  system  of  privileged  wealth  prevents.  There 
wonld  be  no  equality  before  the  law  were  men  weighing 
three  hundred  jwunds  at  liberty  physically  to  strike  men 
weighing  one  hundred  pounds,  although  the  latter  'were 
given  an  equal  right  to  strike  whenever  they  might  weigh 
three  hundred  pounds.  Most,  through  no  fault  of  their  own, 
could  never  bring  their  weight  to  three  hundred  pounds. 
Thus  there  would  be  a  small,  privileged  class  of  three 
hundred  pounders. 

Such  were  swept  away,  legally  if  not  politically,  by  the 
barons  at  Eunnymede.  Such  have  crept  back,  commercial- 
ly, by  calling  privilege  freedom — though  meaning  by  free- 
dom the.  freedom  to  oppress.  The  new  privilege  is  more 
grinding  than,  as  it  lacks  the  occasional  liberality  of,  that 
"when  knighthood  was  in  flower. ' '  The  accolade  of  the  for- 
mer is  never  given  gratis.  Oppression  must  be  struck  down 
whenever  it  rears  its  head.  Otherwise  privilege  arises. 
Where  there  is  privilege  there  is  no  equal  freedom.  Where 
there  is  economic  privilege  there  is  no  economic  equality 
of  opportunity.  Where  there  is  not  eeonomic  equality  of 
opportunity  there  will  not  long  be  political  equality.  Only 
with  economic  equality  of  opportunity  can  the  freedom  of 
the  fathers  permanently  endure.  Only  with  the  businfiss 
republic  can  the  political  republic,  except  in  form,  long 
survive. 
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The  proMem  of  the  traets  is  the  probtem  of  numopoly. 

The  primary  evil  in  monopoly  is  business  oppression — an 
old  evil  in  a  new  form.  A  solution  is  possible  if  we  live  in 
a  world  of  order— of  cause  and  effect — ^not  of  chaos.  That 
tliis  is  such  a  world  all  science  asserts.  Solutions  of  prob- 
lems of  science,  when  found,  usually  turn  out  to  be  as 
simple  as  they  are  scientific.  The  solutions  for  monopoly 
heretofore  proposed  have  been  empirical.  Symptoms  have 
been  treated  as  the  supposed  disease.  The  remedies  pro- 
X>osed  have  been  as  complex  as  they  were  muscdentific.  J nstly 
can  the  captain  of  industry  complain  of  a  solution  which 
strikes  down  all  combinations  because  some  are  bad.  As 
well  might  the  state,  for  the  suppression  of  crime,  im- 
prison all  citizens  because  some  are  criminals. 

The  men  of  large  business  see  the  economy  possible  in 
large  operations.  The  public  sees  the  evil  in  business 
oppression.  The  former  believe  it  economically  and  morally 
wrong  to  destroy  trusts  because  they  are  large  and  they 
are  right.  They  believe  it  possible  to  carry  on  large  busi- 
ness without  oppression.  They  are  entitled  to  the  oppor- 
tunity. Even  if  none  is  now  doing  so  the  opportunity, 
in  the  public  interest,  should  not  be  foreclosed.  The  public 
is  equally  entitled  to  have  oppression  eliminated  from 
hosiness.  None  should  -  be  ;restricted  to  small  business 
because  some  with  large  commit  oppression.  All  should 
be  restricted  from  oppressing.  Only  thus  can  the  evil  be 
eliminated  without  destroying  the  good— and  the  good  is 
entitled  to  remain.  No  scientific  solution  will  destroy  it, 
however  great  the  present  evil  or  however  little  the  present 
good  in  trusts.  Nor  will  a  scientific  solution  destroy  trusts. 
It  win  only  eliminate  their  eviL  If  any  prove,  with  tiieir 
evil  eliminated,  unfitted  to  survive  the  fault  will  be  their 
own.  The  peaceful  demise  of  such,  however  indirectiy- 
caused,  will  constitute  a  public  boon.  Those  that  survive 
will  be  an  unmixed  public  good. 

The  first  requisite  in  a  scientific  solution  is  personal,  not 
corporate,  responsibility  for  business  oppression.  Cor- 
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porations  will  commit  no  crimes  when  men  refrain  from 
committing  them.  Accordingly,  if  the  law  will  take  care 
of  the  crimes  of  men  the  crimes  of  corporations  will  take 
care  of  themselves.  Incidentally,  some  undeserved 
mulcting  of  innocent  stockholders  will  be  eliminated.  The 
next  necessary  step  is  exactly  to  define  those  business 
crimes  which  sum  up  into  that  business  oppression  which 
destroys  business  equality  of  oppoitmuty.  E  comerso,  to 
have  business  equality  of  opportunity  that  system  of  equal 
rules  is  needed  which  will  bring  all  business  despots  under 
the  equal  rule  of  a  business  republic.  There  should  be  no 
separate  law  for  trusts  but  the  same  penal  business  law 
for  all  men.  This  at  once  eliminates  the  pursuit  of  mo- 
nopoly by  suit  in  equity.  When  monopoly  commits  crime 
some  human  culprit  deserves  the  penal  code.  When  no 
crime  is  committed  no  pursuit  is  deserved.  The  suit  in 
equity  has  heretofore  been  pointed  at  monopoly,  notwith- 
standing equity's  entire  lack  of  jurisdiction  over  crime, 
only  because  symptoms  were  suispected  to  be  evil  while  the 
evil  itself  was  unperceived. 

Opportunity  for  business  oppression  was  left  wide  open 
by  iie  unequal  rule  of  Caveat  Emptor :  Let  the  buyer  be- 
ware. The  seller  was  given  by  law  the  privilege  the  poacher 
takes.  The  lowest  pothunter  has  yet  to  snare  a  bird  able 
to  beware.  Caveai  Emptor  can  with  equal  truth  be  freely 
translated:  Let  the  seller  snare.  The  buyer's  right  only 
to  beware  means  the  seller's  full  right  to  snare.  Had 
the  opposite  role  been  adopted  {Caveat  VendUon  Let 
the  seller  beware,  viz. :  Sell  a  sound  article  or  refund  the 
price),  buyers  would  merelvliave  been  given  equal  rights 
with  sellera.  Our  Anglo-SaxOn  jurisprudence,  working 
from  precedent  to  precedent,  once  started  upon  the  right 
track  would  have  then  been  equal  to  one  more  step,  viz: 
Give  buyers  equal  ri^ts  among  themselves.  This  would 
necessarily  have  secured  for  sellers  equal  rights  among 
themselves^  Only  by  oppressing  some  buyers  and  favor- 
ing others  does  the  great  octopus,  Monopoly,  first  begin  to 
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acquire  sufficient  strength,  as  a  seUer,  to  oppress  all  other 

Caveat  Emptor  both  left  the  way  open  to  unregulated 
competition  and,  later,  partially  prevented  perception  of 
proper  regulations.   The  natural  result  of  unregulated 
competition  is  monopoly.    Business  competition,  un- 
regulated, has  three  stages.   First,  in  the  beginnings  of 
business  in  a  given  field  many  smaU  individual  sellers 
compete  on  fairly  even  terms.  At  length,  greater  ability 
or  better  opportunity  enables  some  to  amass  more  capital 
than  the  others.  It  is  then  possible  for  the  stronger  to  kill 
off  the  weaker  by  underselling  only  to  the  customers  of  the 
latter.  Those  who  remain  at  the  end  of  this  stage  are  all 
small  octopuses.  In  the  second  stage  the  same  process  is 
repeated  among  octopuses.   With  competition  pursued  to 
the  bitter  end  one  is  biUeted  to  be  the  great  octopus.  But 
the  trust  maxim.  Where  combination  is  possible  competi- 
tion is  impossible,  has  all   along   been   operating.  No 
octopus  knows  its  billet.  When  the  number  is  reduced  to 
a  fair  company  there  is  usually  combination.  Combination 
is  the  alternative  of  extinction  for  all  not  destined  to  re- 
ceive the  final  billet  of  the  great.  Certainty  is  usuaUy  pre- 
ferred by  all  to  uncertainty— half  a  loaf  to  none.  The 
third  stage  marks  the  reign  of  the  great  octopus.  Whether 
this  single  occupant  of  the  field  arrived  by  the  process  of 
extinction  or  combination,  the  result  was  equally  worked 
out  by  natural  law.   It  is  as  natural  for  men  to  unite  as 
to  fight  in  the  face  of  such  certain  future  disaster,— with 
uncertainty  only  as  to  the  recipients,— and  in  fact  more 
naturaL 

The  foul  process  thus  begins  with  favor  for  the  few. 
Those  customers  of  the  weaker  who  received  "cuts" 
denied  to  others  were  favored.  The  oth-  s  who  paid  the 
stronger s'  higher  prices  were  oppressed.  They  were 
denied  equal  treatment  and  received  business  oppression 
in  its  first  direct  form.  Monopoly's  power  fatally  to  op- 
press other  sellers,  though  indirect,  and  later  in  the  second 
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direct  form  the  entire  public  necessarily  unfolds  from  the 
first  The  first  is  partial  in  scope,  the  second  complete. 
By  oppressing  some  buyers  it  is  able  to  destroy  aU  other 
sellers.  Having  destroyed  all  other  sellers,  it  is  then  able 
to  oppress  all  buyers.  To  end  the  final  evil  in  this  fatal 
power  of  monopoly  it  is  necessary  to  stop  the  process  by 
which  it  grows.  To  stop  the  process  three  penal  roles 
are  needed: 

1.  Each  seller  must  treat  all  his  customers  alike  by 
selling  to  aU,  at  any  particviar  time,  at  the  same  price,  plus 
freight,  if  any. 

There  must  be  no  selling  of  the  same  thing  by  any  one 

seller  at  different  prices  at  the  same  time.    Differences  { 
due  to  freight  are  alone  excepted.  All  prices  must  be  f .  o.  j 
b.  with  freight  added.   Selling  below  cost,  if  done  at  all,  J 
must  be  done  over  the  seller's  entire  trade  field.  This  will  j 
be  sufficient  protection  of  the  "little  feUow."   The  larger  ■ 
the  trust  the  more  quickly,  while  clubbing  a  "little  fellow,"  / 
will  it  bleed  itself  to  death.   Such  self -bleeding,  as  a  con- 
comitant, will  sufficientiy  prevent  unfair  dubbing  by  sheer 
brute  strength  of  superior  capital.  No  evasion  should  be 
allowed  because  of  d^erence  in  quantities  sold.  The  large 
buyer  buys  more,  not  as  a  favor  to  the  seller,  but  because 
he  needs  more.  He  also  gets  more  and  should  not  pay  less. 
Any  saving  in  expense  distributed  at  all  should  be  equit- 
ably distributed  in  a  lower  price  to  the  seller's  entire 
trade.    Objectively,  the  seller  is  not  in  business  solely  to 
benefit  the  large  buyer  but  his  entire  trade  which  is  all 
necessary  to  Ms  total  profit    Beduction  for  wholesale 
quantities  is  only  a  form  of  unfair  rebating.    Unfair  re- 
bating is  special  privilege.  Special  privilege  entails  many 
evils.   The  seller  should  therefore  fix  the  unit  most  con- 
venient for  him  to  sell  and  for  that  unit  fix  the  price 
whether  sold  alone  or  with  any  number  of  other  units.  At 
the  same  time,  there  is  no  practical  reason  (except  for  the 
possibility  of  evasion  opened)  why  this  rule  cannot  be 
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framed  to  allow  wholesale  and  retail  selling  by  the  same 
seller,  provided  all  customers  are  treated  alike  in  each 
department.  The  rule  as  above  framed  expresses  the  true 
pnneiple. 

The  above  mle  is  the  doctrine  of  the  single  price  long 

practised  in  largest  part,  from  necessity  (a  sepanite 
haggle  with  more  than  one  customer  at  a  time  being  im- 
possible), by  two  of  the  three  stages,  of  selling,  viz:  Retail 
and  auction  or  stock  exchange  selling,  bnt  always  ninch 
evaded  by  the  stage  to  which  the  trusts  chiefly  belong,  i.  e., 
wholesaling  and  jobbing.  Many  states  have  passed  single- 
price  penal  laws  embodying  the  principle  of  this  mle, 
though  adding— erroneously— the  element  of  "intent"  to 
monopolize  or  the  "effect"  of  monopoly.  Though  one 
such  statute  has  been  upheld  by  the  United  States  Su- 
preme Court  (Central  Lumber  Company  v.  South  Dakota, 
22&  V.  S.  157)  all  have  brought  little  relief  and  none  admits 
of  much.  The  reason  is  simple  but  twofold.  The  rule  in- 
completely covers  the  field.  Evasion  of  only  such  single 
rule  is  easy:  The  seller  has  only  to  vary  the  grade  or 
slightly  alter  the  specifications  to  sell  practically  the  same 
article,  without  breaking  the  law,  at  a  different  price. 

"Intent"  or  "effect,"  added  to  the  rule,  also  greatly 
clogs  it.  It  then  becomes  as  specious  as  unscientific.  "In- 
tent" and  "effect"  are  hard  to  prove.  None  can  tell  how 
much  potential  competition  is  being  eliminated  even  if  no 
actual  competition  appears  to  be  struck  down.  Potential 
competition,  here  referred  to,  is  competition  not  then 
competing  but  ready  to  do  so  in  the  absence  of  danger 
of  xmfair  tactics.  Much  damage  may  therefore  be  done 
when  no  bad  intent  or  evil  effect  can  be  proved.  Evil 
"intent"  or  "effect"  is  not  essential  in  a  criminal  statute. 
None  is  allowed  to  discharge  a  loaded  gun  in  a  crowded 
dty  street  though  he  intend,  fmd  effect,  no  eviL  It  is 
enough  that  such  an  act  may  injure  if  unchecked.  Firing 
a  gun  under  such  circumstances  therefore,  while  not  mur- 
der, is  a  crime.  As  the  mle  first  given,  alone,  can  be 
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evaded  a  second  and  supplementary  rale  becomes  neces- 
sary to  cover  the  field  completely. 

2.  Different  grades  of  the  same  thing,  or  different 
thmgs,  if  sold  by  the  same  seller  at  the'  same  time,  must 
he  sold  at  prices  reasonably  similarly  proportionate,  comr- 
mercially,  to  their  respective  values, 
,  Under  this  rule  a  sugar  monopolist  will  not  be  able  to 
embark  in  the  coffee  business  and  injure  coffee  competitors 
by  selling  coffee  below  cost  while  recouping  the  loss  from 
buyers  of  sugar— -until  the  sugar  monopoly  becomes  also 
a  coffee  monopoly  when  the  loss  can  be  again  recouped 
from  consumers  of  coffee.  If  coffee  be  sold  below  cost  by 
the  seller  of  sugar,  sugar  must  also  be  so  sold  at  the  same 
time.  Danger  of  self-bleeding  will  here  again  auto- 
.matically  prevent  such  unfair  competition  by  mere  brate 
strength  of  superior  oapitaL 

Whether  two  prices  are  reasonably  siimlarly  propor- 
tionate, commercially,  to  respective  values  will  be  decided, 
when  challenged,  under  the  present  well-settled  rules  of 
criminal  procedure  by  an  impartial  jury.  This  will  be 
merely  to  decide  whether,  under  all  the  circumstances,  the 
two  prices  are  equally  fair.  Juries  ev«ry  day  decide  tiie 
harder  question  whether  certain  conduct  is  negligent  and 
the  infinitely  harder  question  whether  certain  acts  were 
committed  with  innocent  or  criminal  4ntent  "Com- 
mercially" will  not  mean  "arithmetically."  The  question 
will  be:  What  prices  would  a  reasonable  man  fix!  The 
answer  wiU  be  given  in  each  ease,  as  it  should  be,  by  a 
jury  satisfactory  to  the  defendant  and  according  to  the 
law  instead  of  by  a  court  acting  as  a  jury,  and  the  same 
jury  in  each  case,  though  unsatisfactory  to  the  defendant, 
according  to  a  law  unto  itself  though  self -termed  the  "mle 
of  reason." 

High  class  retailers  have  received  much  praise  for  fol- 
lowing the  first  rule.  They  would  be  entitled  to  even  more 
for  following  the  second.  It  is  of  much  advantage  to 
customers  inespert  in  values  to  have  a  store  give  one  price. 


8 


48  AMBBIGAK  ULW  KBVIBW, 


fYT  '  to  Allow  wholesale  and  retail  selling  by  the  same 

•likr,  prvfiM  all  eostomers  are  treated  alike  in  each 
depart mertL  The  rule  aa  above  framed  expresses  the  true 
prinftipk) 

Tke  idMf*  rate  is  tiw  doetrine  of  the  simgle  price  long 
practised  in  largest  part,  from  necessity  (a  separtite 
hi^ile  with  more  than  one  customer  at  a  time  being  im- 
paariUs),  by  tuo  of  ths  three  stages,  of  selling,  viz :  Eetail 

and  auction  or  sto*  exehange  selling,  but  always  much 
•vaded  by  the  stage  to  which  the  trusts  chiefly  belong,  i.  e., 
wMmtMtm  •■^  jobbing.  Many  states  have  passed  single- 
price  ix-nal  laws  embodying  the  ptrinoiple  of  this  role, 
tlM^b  adding— erroneously — the  element  of  "intent"  to 
^g/ggp^Sm  or  tbe  **^feet"  of  monopoly.  Though  one 
such  staratc  has  been  wpbeld  by  the  United  States  Sn- 
prane  Court  (Central  Lumber  Company  v.  South  Dakota, 
ffl  u,  8.  ift7)  all  have  brought  little  relief  and  none  admits 
of  much.  The  reason  is  simple  but  twofold.  The  rule  in- 
^■■pletoty  covers  the  field.  Evasion  of  only  such  single 
flit  is  easy:  Tks  MUsr  baa  only  to  vary  the  grade  or 
slightly  alter  the  specifications  to  sell  practically  the  same 
•Itiile^  without  breaking  the  law,  at  a  different  price. 

"Intunt"  or  ^'^feot,'*  added  to  the  role,  also  greatly 
clog^  it.  It  thon  becomes  as  specious  as  nnsmentiflc.  "In- 
kmk"  tiH  '*efieet"  are  hard  to  prove.  None  can  tell  how 
■Dch  potential  eompetiti<m  is  being  eliminated  even  if  no 
Mtiial  competition  appears  to  be  struck  down.  Potential 
MBpatitiiiin,  bere  referred  to,  is  competition  not  then 
«ompeting  bnt  ready  to  do  so  in  the  absence  of  danger 
of  unfair  tactics.  Much  damage  may  therefore  be  done 
wkm  no  bad  intMit  or  evil  effect  can  be  proved.  Evil 
"intent"  or  "eflfect"  is  not  essential  in  a  criminal  statute. 
None  is  allowed  to  discharge  a  loaded  gun  in  a  crowded 
flity  itraet  thoagb  be  intend,  and  effect,  no  evil.  It  is 
enousrh  that  such  an  act  may  injure  if  imchecked.  Firing 
a  gun  flnd*^**  such  circumstances  therefore,  while  not  mur- 
dw,  k  a  eriae.  As  the  nile  first  given,  alone,  can  be 
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evaded  a  second  and  supplementary  rule  hecoucies  neces- 
sary to  cover  the  field  eomfdetely. 

2.  Different  grades  of  the  same  thing,  or  different 
thmgs,  if  sold  by  the  same  seller  at  the  same  time,  must 
he  sold  at  prices  reasonably  similarly  proportionate,  com- 
mercially, to  their  respective  values. 

Under  this  rule  a  sugar  monopolist  will  not  be  able  to 
embark  in  the  coffee  business  and  injure  coffee  competitors 
-  by  selling  coffee  below  cost  while  recouping  the  loss  from 
buyers  of  sugar— until  the  sugar  monopoly  becomes  also 
a  coffee  monopoly  when  Ibe  loss  can  be  again  recouped 
from  consumers  of  coffee.  If  coffee  be  sold  below  cost  by 
the  seller  of  sugar,  sugar  must  also  be  so  sold  at  the  same 
lame.  Danger  of  self-bleeding  will  here  again  auto- 
.  matically  prevent  such  unfair  competition  by  mere  brute 
strength  of  superior  capital 

Whether  two  prices  are  reasonably  sitaiilarly  propor- 
tionate, commercially,  to  respective  values  will  be  dedded, 
when  challenged,  under  the  present  well-settled  rules  of 
criminal  procedure  by  an  impartial  jury.  This  will  be 
merely  to  decide  whether,  under  all  the  circumstances,  the 
two  prices  are  equally  fair.  Juries  every  day  decide  the 
harder  question  whether  certain  eonduot  is  negligent  and 
the  infinitely  harder  question  whether  certain  acts  were 
committed  with  innocent  or  criminal  intent.  "Com- 
mercially" will  not  mean  "arithmetioaUy."  The  qaestion 
win  be:  What  prices  would  a  reasonable  man  fixt  The 
answer  will  be  given  in  each  case,  as  it  should  be,  by  a 
jury  satisfactory  to  the  defendant  and  according  to  the 
law  instead  of  by  a  court  acting  as  a  jury,  and  the  same 
jury  in  eaeh  ease,  though  unsatisfactory  to  the  defendant, 
according  to  a  law  unto  itself  though  self-termed  the  "mle 
of  reason." 

High  class  retailers  have  received  much  praise  for  fol- 
lowing the  first  rule.  They  would  be  entitied  to  even  more 
for  following  the  second.  It  is  of  much  advantage  to 
eustomers  ine:q»ert  in  values  to  have  a  store  give  one  price. 
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Ab  it  must  reckon  that  some  of  its  customers  wUl  knoW 
values,  its  single  price  must  then  be  reasonable  at  least  in 
the  lines  of  which  it  wishes  to  dispose  largely.  This  will 
not  prevent  an  unreasonable  single  price  in  other  lines. 
There  it  may  prefer  exeessive  prefit  from  the  unwary  at- 
tracted by  its  main  lilies.   Some  stores  even  promote 
"sales"  for  this  very  purpose.    The  practice  is  akin  to 
that  of  the  gold  brick  gamoi  Were  these  stores  obliged  to 
obey  this  second  rule  the  most  inexpert  customer  would 
be  as  safe  in  buying  one  article  as  another,  however  great 
his  unfamiliarity  with  its  value.   The  protection  he  now 
has  in  lines  where  the  store  appeals  to  the  expert  be  would 
then  have  in  all  lines.  In  giving  him  this  protection  the 
store  is  held  only  to  a  correct  standard  of  justice  and  the 
same  standard  it  is  now  partially  giving  in  its  own  interest 
Self  interest  is  still  so  short  sighted  that  few  retailers 
are  yet  high  class  enough  to  spread  their  highest  standard 
of  justice  over  their  entire  trade.    Were  this  standard 
imposed  it  is  evident  that  the  department  store  would  be 
unable  to  crowd  out  the  smaU  dealer  except  by  general 
efficiency,  i.  e.,  over  its  entire  field.  It  is  against  the  pubHo 
interest  to  have  him  crowded  out  by  one  more  inefficient 
than  himself  in  his  own  field  but  with  more  capital.  Under 
these  rules  pre-eminence  through  terrorizing  competition 
with  the  power  of  money,  L  e.,  scalping  first  in  one  field  and 
then  another,  will  be  impossible.  This  is  not  general  but 
monopolistic  efficiency  and  merely  means  higher  prices  for 
the  public  in  the  end.  Many  manufacturers,  even,  complain 
that  this  department  store  monopolistic  effidency  injures 
their  trade  and  the  public  by  destroying  their  selling 
organization,  i  e.,  small  dealers  who  supply  the  public 
regularly  and  widely.  The  remedy  of  the  manufacturers, 
now  brought  to  naught  by  the  Supreme  Court,  was  to 
fix  by  contract  the  retail  selling  price  for  all.   This  plan 
had  great  possibilities  for  evil.    It  merely  transferred 
monopolistic  power  from  the  large  seller  to  the  manu- 
facturer. It  is  better  to  eliminate  the  evil  than  to  transfer 
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it  No  department  store  will  injure  tbe  busmess  of  a 
small  dealer  in  safety  razors,  for  instance,  by  selling  them 
below  cost  if  it  must  at  the  same  time  seU  everything  be- 
low cost.  ■  These  manufacturers  now  complam  that  drug- 
gists and  otiiers  will  not  carry  their  products  if  exposed 
to  such  "scalping"  competition.  These  penal  rules,  it  is 
obvious,  wiU  remove  this  danger  without  giving  monopo- 
listic power  to  anyone. 

The  case  which  denied  to  manufacturers  and  producers 
tills  monopolistic  power  to  fix  by  contract  the  prices  at 
which  retaUers  should  seU  was  Dr.  MUes  Medicine  Com- 
pany V.  Park,^  and  the  ground  taken  was  restramt  ot 
trade.  Mr.  Justice  Hohnes  dissented,  saying:  "I  cannot 
beUeve  that  in  tiie  long  run  tiie  pubUc  will  profit  by  this 
court  permitting  knaves  to  cut  reasonable  prices  for  some 
ulterior  purpose  of  their  own  and  thus  to  impair,  if  not 
to  destroy,  the  production  and  sale  of  articles  which  it  is 
assumed  to  be  desirable  that  the  pubUc  should  be  able  to. 

.  .    The  analogy  relied  upon  to  estabhsh  that 

evil  effeit  is  tiiat  of  combinations  in  restraint  of  trade. 
I  believe  that  we  have  some  superstitions  on  that  head,  as 
I  have  said;  but  those  combinations  are  entered  mto  witii 
intent  to  exclude  otiiers  from  a  business  naturally  open  to 
them,  and  we  unhappily  have  become  familiar  witii  tiie 
metiiods  by  which  they  are  carried  out.  I  venture  to  say 
that  there  is  no  likeness  between  them  and  this  case." 

An  eminent  Boston  lawyer-economist  has  since  ex- 
panded the  idea  that  such  contracts  are  salutary  and  at 
least  an  exception  to  the  general  rule  in  tiiat  their  res- 
traint is  reasonable  and  in  the  public  interest  He  rea- 
sons that  as  producers  can  establish  sales  agencies  of  their 
own  to  sell  at  a  fixed  price  the  public  is  not  injured  by 
having  retailers  contractually  bound  to  do  so.  Upon  that 
point  Mr.  Justice  Holmes  with  delicate  sarcasm  had  said : 
"If  it  (the  plaintiff)  should  make  the  retail  dealers  also 
agents  in  law  as  well  as  in  name  and  retain  the  titie  until 
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the  goods  left  their  hands  I  cannot  conceive  that  even  the 
present  enthusiasm  for  regulating  the  prices  to  be  diarged 
by  other  people  would  deny  that  the  owner  was  acting 
within  his  rights.  It  seems  to  me  that  this  consideration 
by  itself  ought  to  give  us  pause.,  .  .  .  What  then  is  the 
ground  upon  which  we  interfere  in  the  present  caseY  Of 
course,  it  is  not  the  interest  of  the  producer.  No  one,  I 
judge,  cares  for  that  It  hardly  can  be  the  interest  of 
subordinate  vendors,  as  there  seems  to  be  no  particular 
reason  for  preferring  them  to  the  originator  and  first  ven- 
dor of  the  product"  Interesting  is  it  to  note  one  of  the 
oldest  and  most  conservative  of  our  judges  on  common 
ground  with  the  most  radical  of  regulators — and  from  the 
same  error  in  respect  to  ''subordinate  vendors."  Lord 
Golce  early  said  of  general  restraint  upon  alienation,  as 
cited  by  Mr.  Justice  Hughes  in  his  prevailing  opinion,  that 
*'it  is  against  trade  and  traffic  and  bargaining  and  con- 
tracting between  man  and  man."*  The  detailed  economic 
process  by  which  monopolistic  power  in  the  producer 
injuriously  works  ''against  trade  and  traffi^c"  was  not  ex- 
plained by  Lord  Coke  or  elucidated  by  Mr.  Justice  Hughes. 
In  default  thereof,  the  keen,  conservative  mind  of  Mr. 
Justice  Holmes, — ^not  "fossilized"  but  plainly  harking 
back  with  pleasure  to  an  era  when  "rights"  of  property 
were  in  the  "owner"  without  regard  to  "other  people," 
when  property  rights  had  been  so  long  called  "sacred" 
tiiat  they  were  deemed  to  pertain  to  religion  rather  than 
to  be  derived  from,  and  for,  the  common  good, — ^placed 
sound  doctrine  among  "superstitions." 

Producers*  sales  agencies  and  price  contracts  with  re- 
tailers work  an  opposite  effect.  The  former  tie  up  the 
capital  of  the  producers,  the  latter  that  of  the  retailers. 
The  difference  is  vast  and  explains  why  such  contracts  are 
"against  trade  and  traffic  and  bargaining  and  contracting 
between  man  and  man."  The  contract-retailer  would  be 
no  worse  off,  at  any  particular  time,  if  his  prices  were 
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fixed  by  law.  Sales  agencies  can  reduce  prices  by  break- 
ing, not  a  contract,  but  only  a  policy.  If  this  process  of 
tying  up  retailers  by  contract  were  legalized,  doubtless  it 
would  be  greatiy  extended.  Every  grocery  store  is  now 
mostly  filled  with  trade-marked  and  packaged  goods  whidi 
most  easily  lend  themselves  to  such  a  system.  Many  re- 
tailers might  come  to  sell  no  artide  not  so  fixed  as  to  its 
selling  price  in  their  hands.  Eetail  trade  would  lose  tiiat 
freedom  and  flexibility  which  it  needs.  It  would  become 
largely  ossified  in  one  unyielding  mass.  Such  a  retailer, 
overstocked  and  in  need  of  ready  cash,  would  be  unable  to 
raise  money  by  lowering  prices  slightly  as  he  might  other- 
wise—it is  fair  to  assume— easily  do.  Perhaps  with  many 
of  his  fellow  retailers  he  would  then  fail  because  their 
business  had  become  unworkable.  The  producers  would 
soon  have  only  causes  of  action  against  bankrupt  retailers 
for  breach  of  contract.  Auction  purchasers  would  have 
the  goods— -which  they  would  then  be  at  liberty  to  sell  free 
of  price-contract  restrictions.  The  producers  would  then 
be  even  more  embarrassed  by  price  cutting  than  at  present 
The  embarrassment  of  retailers,  the  unworkableness  which 
would  have  been  introduced  into  business,  were  well 
avoided  by  the  Supreme  Court  even  in  partial  reHanoe 
upon  Coke's  "superstitions."  Eetailers  are  themselves 
a  lai^  section  of  the  public  When  to  the  evil  of  their  re- 
straint are  added  the  general  evils  which  would  surely 
follow,  both  for  producers  and  consumers,  it  is  clear  that 
producers*  price-fixing  dontraets  would  be  neither  salutary 
nor  otherwise  than  perilous  to  the  public  interest  if  made 
an  exception  to  the  rule  against  restraint  of  trade.  The 
argument  against  them  rests  on  something  more  sub- 
stantial than  superstition.  Competition  of  retailers  in 
civilized  commerdalism — ^under  rules  of  equality — ^will  work 
only  for  economy  and  the  public  good  as  department  stores, 
however  knavish,  will  not  find  it  to  their  interest  to  seU  at 
a  loss  in  every  line.  They  will  not  then  be  able  to  run  a  los- 
ing leader  or  "misleadejr"  without  so  doing. 
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Yet  the  "knaves"  at  present  perpetrate  a  serious 
evil.  It  has  been  outlined  here.  Others  have  dwelt 
upon  it  elsewhere.  To  remove  that  evil  it  is  imneces- 
sary  to  remove  in  the  slightest  degree  onr  present  restrio- 
tion  against  restraint  of  trade.  The  knaves"  need  only 
to  be  held  to  the  mle  ''Equality  for  all"— the  basic 
principle  of  civilized  commercialism.  Holding  tiiem  to 
properly  proportionate  prices  in  different  lines  of  goods 
is  not  an  interference  with  the  free  flexibility  of  business. 
No  price  is  fixed  for  them.  Their  prices  can  still  flex 
ad  libitum,  provided  they  flex  the  same  for  all.  Liberty 
whieh  is  not  the  same  for  all  is  not  liberty  at  all.  It  is 
only  license  for  some,  oppression  for  most.  Only  by  the 
progressive  elimination  of  such  oppression  has  true  liberty 
ever  increased.  True  progress  against  the  evils  of  cut- 
throat competition  can  only  be  made  by  keeping  all  the 
ground  the  common  law  has  long  well  won — and  winning 
some  more.  The  common  law  believed  in  keeping  com- 
petition open — ^in  a  strict  sense  it  has  kept  it  open—but  it 
did  not  advance  with  its  subject  sufficiently  fast  to  see  that 
it  was  kept  open  to  all  on  equal  terms.  The  absence  of 
equal  terms,  not  the  presence  of  competition,  produced  the 
evils  which  our  generation  can  have  the  honor,  as  it  has 
the  need,  of  eliminating  by  adding  to  open  competition 
equality  of  terms. 

It  must  of  course  be  conceded  that  more  liberty  for  most 
will  mean  less  liberty  for  those  few  who  formerly  used 
license.  This  will  not,  properly  speaking,  restrict  their 
liberty  but  only  restrain  them  from  oppressing.  Under 
the  first  penal  rule  it  is  evident  that  when  a  seller  has 
placed  stocks  of  goods  in  two  different  places  he  may  at 
times  wish  to  reduce  his  stock  only  at  one  place  and  so 
desire  to  cut  his  prices  only  at  that  place.  Yet  if  the 
power  to  oppress  is  to  be  taken  from  him  he  must  be  com- 
pelled to  reduce  at  all  places  when  he  reduces  at  one.  Men 
who  sell  at  more  liian  one  place  must  be  held  to  a  suf- 
ficiently high  standard  of  ability  or  far-sightedness  not  to 
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overstock  more  at  one  place  that  at  another  or  themselves 
stand  the  consequences.  To  do  otherwise,  besides  allowing 
opportunity  for  oppression,  is  to  put  a  premium  on  partial 
over-production  and  partial  over-production  is  a  prime 
cause  of  panics  and  hard  times.  As  deficit  financiering  for 
public  bodies  is  now  well  recognized  as  the  better  policy, 
so  in  time  will  deficit  production  for  most  producers.  It 
is  much  better  for  the  public  as  it  is  for  both  producers  and 
dealers  to  have  both  of  the  latter  underestimate  rather 
than  overplunge  their  markets. 

Under  the  second  penal  mle  of  course  one  who  is  sell- 
ing several  different  lines  of  goods  at  one  place  may  at 
times  find  himself  overstocked  only  in  one  line  and  wish 
to  reduce  the  price  of  that  Kne  only.  He  who  engages  so 
extensively  in  business  must  use  coextensive  care  unfairly 
to  injure  no  one.  He  must  also  be  held  to  a  sufficiently 
high  standard  of  business  ability  to  avoid  sudi  overstock- 
ing or  himself  stand  the  consequences.  Anyone  who  could 
grow  large  only  by  breaking  the  first  and  second  penal  rules 
will  confer  a  greater  benefit  on  the  country  by  staying  »iiaU. 
The  first  consideration  will  be,  not  that  he  does  a  large 
business,  but  that  he  does  no  unfair  injury— even  to  a 
"little  fellow."  Though  the  fall  of  the  "little  fellow"  be 
no  more  important  than  that  of  a  sparrow  he  is  en- 
titled, under  a  system  of  business  equality,  to  full 
protection.  With  equality  before  the  law  protection  of  the 
individual  from  assault,  for  instance,  depends,  not  on  his 
importance,  but  only  on  the  fact  that  he  is  an  individuaL 
Facts  had  best  be  faced.  There  are  only  two  courses  open 
in  dealing  with  monopoly,    (a)   The  rules  can  be  framed 
to  protect  the  "Httle  fellow."    (b)    The  rules  can  be 
framed  not  to  protect  the  "little  fellow."    This  is  the 
system  of  Caveat  Emptor  we  are  now  using.  It  is  a  bar- 
baric commercialism  and  only  a  system  which  protects  the 
"little  fellow"  can  deserve  to  be  termed  civilized.  By 
Caveai  Emptor,  too,-nas  uneconomic  as  immoral,— guile  is 
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given  suooess  whieh  civilized  commercialisia  will  grant  only 
to  service,  (c)  The  rules  can  be  framed  ostensibly  to  pro- 
tect, but  without  protecting,  the  "little  fellow."  This  can  be 
bronght  about  in  various  ways.  Provisions  that  the  big  fel- 
low can  do  anything  to  the  "little  fellow"  that  he  likes  pro- 
vided he  does  it  with  ''intent"  to  help  himself  and  not  to 
■  hurt  the  * '  little  fellow ' '  will  answer,  as  will  an ' '  effect ' '  pro- 
vision previously  mentioned.  Practically,  so  far  as  any  pro- 
tection or  possibility  of  efficient  enforcement  goes,  this 
third  course  is  the  same  as  the  second.  Power  to  dissolve 
combinations,  as  under  the  Sherman  law,  does  not  help  it. 
While  the  combinations  are  combining  the  "'little  fellow" 
is  not  protected.  When  they  are  dissolved  the  process 
begins  again.  While  they  are  being  dissolved  all  business 
is  injured— including  the  "little  fellow's"— because  it  has 
by  that  time  come  to  be  done  upon  a  monopolistic  basis. 
"Little  fellows"  are  then  scarce  even  if  still  existent. 
Protection  of  the  "little  fellow"  means  constant  protec- 
tion of  all  "little  fellows"  from  oppression,— including  the 
littlest  "little  fellow,"— not  merely  of  those  few  who  may 
happen  to  survive  a  given  period  or  a  given  amount  of 
monopoly  or  oppression.  It  is  our  failure  to  face  facts — 
our  well  known  Anglo-Saxon  and  Puritanical  disinclina- 
tion to  call  a  spade  a  spade— that  has  prevented  sightiag 
the  proper  course  and  taking  it.  We  have  attempted  to 
have  our  cake  and  eat  it  too.  Economists  in  general  say 
that  the  remedy  for  the  trust  situation  is  not  yet  plain. 
Professor  Taussig  of  Harvard  in  his  "Principles  of 
Economics"  (1911)  says: 

"The  truth  is  that  we  do  not  know  Jnst  where  we  stand  In  the  nutter  <rf 
trusts  and  combinations.  We  do  not  know  how  fir  the  twnd  to  monojfoij 
is  inevitable,  nor  do  we  know  how  far  legislation  is  now  called  for  or 
what  further  legislation  may  be  called  for  in  the  future.  Ilils  r^^ 
yeasty,  portentious  growth  is  baffling  to  the  InveBtigator  not  less  than  to 
the  legislator.  We  must  await  the  march  of  events,  confident  pwhape  tliat 
the  knell  of  private  industry  has  not  yet  been  sounded,  bat  convinced 
already  that  the  economic  problems  of  the  future  will  be  increasingly  vast 
and  complex."    (Vol.  II,  pp.  441-2.) 
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The  cause  of  this  attitude  is,  largely,  that  our  eeonomistB 

and  statesmen  have  not  yet  adtaitted  to  themselves  the  true 
situation — always  a  necessary  preliminary  to  the  adop- 
tion of  any  remedy  to  fit  it*  If  there  is  a  de»re  to  protect 
the  "little  fellow''  he  can  be  protected  but  we  cannot  pro- 
tect him  and  at  the  same  time  leave  him  at  the  mercy  of 
the  trustSe  If  we  decide  that  it  is  best  to  sacrifice  the 
"little  fellow"  to  the  interest  of  the  big  fellow  then  our 
course  should  be  the  one  followed  in  Germany.  We  should 
not  break  up  the  trusts  after  they  have  eome  to  do  the  busi- 
ness of  the  country — when  by  breaking  them  we  break 
up  all  business.  We  should  frankly  affirm  that  monopoly 
is  a  good  thing  and  that  tibe  state  should  nurse  it,  regulate 
it  and,  if  necessary,  run  it  in  order  to  get  out  of  it  the 
best  it  has  in  it.  We  should — ^as  we  have  not — decide  which 
we  wish  to  do  before  doing  anything — and  then  do  iL  If 
monopoly  is  a  good  thing  it  should  never  be  broken  up  by 
Sherman  law  enforcement.  Anyone  who  achieves  mon- 
epoly,  by  whatever  meaiw,  should  thenceforth  be  r^arded 
as  a  benefactor — and  treated  as  a  natural  monopolist. 
We  can  do  one  thing  or  the  other  but  we  cannot  at  the 
same  time  have  the  "little  fellow"  protected  and  unpro^ 
tected.  If  private,  unfair  monopoly  is  a  bad  thing  we 
should  so  protect  the  "little  fellow"  that  a  monopoly  will 
not  only  never  need  to  be  dissolved  but  will  never  get  an 
unfair  start.  We  must  "disturb  business"  once  for  all  in 
order  to  set  it  free.  As  business  at  present  in  some 
fashion  stands  a  constant  disturbance  it  should  be  content 
to  be  disturbed  but  once  in  order  to  be  ever  afterwards 
undisturbed  by  law.  It  will  then  be  rid  of  some  of  its  tradi- 
tionai  tunidity.  Of  course  if  we  protect  the  "little  fel- 
low" there  will  be  many  more  "  little  fellows "  and  fewer 
trusts  than  at  present  because  most  trusts  doubtless  exist 
or  have  built  themselves  up  by  unfair  competition.  We 
cannot  maintain  everything  upon  the  present  scale  exactly 
as  it  now  is  and  still  have  the  "little  fellow"  protected. 
It,  is  the  desire  to  do  just  this  thing  and  the  fear  to  do 
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anything  else  that  has  in  the  past  obfuscated  onr  econom- 
ists  and  statesmen.  It  is  now  time  to  choose  frankly 
between  the  horns  jof  the  dilemma.  To  that  end  it  is  neces- 
sary to  decide  whether  the  country  will  be  better  off  by 
aeenmnlating  wealth  as  fast  as  possible  for  the  few  or  by 
aecumulating  wealth,  even  thongh  by  a  slower  process,  for 
as  many  as  possible  though  each  in  the  same  time  may 
aeemnnlate  mneh  less  nnder  latter  than  any  of  the  few 
tmder  former  conditions  and  even  the  total  be  somewhat 
less,  though  that  is  hardly  probable.  The  Supreme  Conrt 
onee,  at  least,  had  no  doubt  on  the  subject.^  In  the  Trans- 
Missouri  case,'  per  Mr.  Justice  Peekham,  it  said: 

"Trade  or  commerce  under  those  circumstances  (trust  conditions)  may 
nevertheless  be  badly  and  unfortunately  restrained  by  drivUig  out  of  Imst 
ness  the  small  dealers  and  worthy  men  whose  lives  haTO  beeu  spent 
therein  and  who  might  be  unable  to  readjust  themselveB  to  their  altered 
surroundings.  Mere  reduction  in  the  price  of  the  commodity  dealt  111 
might  be  dearly  paid  for  by  the  ruin  of  such  a  class,  and  the  absorption  of 
control  over  one  commodity  by  an  all-powerful  combinaUon  of  capltal." 

After  noting  that  change  from  stage  coaches  and  canal 
boats  to  railroads,  and  from  hand  labor  to  machinery,  meant 
ruin,— nnfprtimate  but  necessary,— to  some,  the  Court  con- 
tinued : 

"It  is  wholly  different,  however,  when  such  changes  are  effected  by  comr 
binations  of  capital,  whose  purpose  in  combining  is  to  control  the  produ(^ 
tion  or  manufacture  of  any  particular  article  in  the  market  and  ^7  ^ch 
control  dictate  the  price  at  which  the  arttcle  sh^l  be  «"«5* 
to  drive  out  of  business  all  the  small  dealers  in  tbe  commodity  and  to  re^ 
der  the  public  subject  to  the  decision  of  the  combination  as  to  what  price 
rfiall  be  paid  fOr  the  arttcle.  In  this  light  it  is  not  material  that  the  price 
of  an  article  may  be  lowered.  It  is  in  the  power  of  the  combination  to 
raise  it,  and  the  result  in  any  event  is  unfortunate  for  the  country  by  de- 
priving it  of  the  services  of  a  large  number  of  small  but  independent  deal- 
ers who  were  familiar  with  the  business  and  who  had  spent  their  lives 
in  it  and  who  supported  themselves  and  their  families  from  the  small 
profits  realized  therein.  Whether  they  be  able  to  find  other  avenues  to 
earn  their  livelihood  is  not  so  material,  because  it  is  not  for  the  real  prwh 
perity  of  any  country  that  such  changes  should  occur  which  result  in 
transferring  an  independent  business  man,  the  head  of  his  establishment, 
small  though  it  mi^t  be,  into  a  mere  servant  or  agent  of  a  corporation  for 
selling  the  commodities  which  he  once  manufactured  or  dealt  m,  having 
no  voice  in  shaping  the  business  policy  of  the  company  and  bound  to  obey 
orders  issued  by  others.  Nor  is  it  for  the  substantial  interests  of  the  coun- 
try that  any  one  commodity  should  be  within  the  sole  power  and  subject 
to  the  sole  will  of  one  powerful  combination  of  capital"  (pp.  323-4). 

3 166  U.  S.  290. 
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The  advantages  of  a  slower  and  more  even  development 
by  which  we  might  possibly  find  ont  how  to  use  our  wealth 
by  the  time  we  acquire  it  must  be  set  off  against  the  ad- 
vantages of  much  wealth  for  the  few  and  much  right  now. 
A  Bnropean  conntry  snrrounded  by  armed  camps  possibly 
might  have  to  choose  the  latter  alternative  in  order  to 
have  any  chance  at  all  to  continue  its  independent  exist- 
ence, slight  as  the  chance  wonid  be,  as  history  shows,  to 
continue  that  existence  through  the  descendants  of  its  pres- 
ent upper  and  middle  classes.   This  country  is  under  no 
such  compulsion.    Here  upon  a  virgin  continent,  in  no 
danger  of  invasion  from  abroad,  we  have  a  perfect  chance 
to  develop  naturally,  fully  and  without  appreciable  race 
suicide.    The  manner  in  which  race  suicide  enters  the 
problem  will  be  touched  upon,  although  altogether  too 
inadequately,  hereafter.   Suffice  it  to  say  here  that  with 
the  beginnings  of  monopoly  begins  race  suidde.  In  ancient 
Eome  the  land  was  monopolized.   Present  monopoly  here, 
if  it  keeps  on  extending,  will  also  in  time  include  the  land. 
Bace  suicide  is  not  waiting  for  the  latter  result  No  more 
did  it  in  Eome.   The  effect  there  is  set  forth  in  the  pages 
of  all  Boman  historians.  Gibbon  says: 

"The  lands  of  Italy,  wbSxit  had  been  originally  divided  among  the  fam- 
ilies of  free  and  indigent  proprietors,  were  bisenidbly  purchaaed  or  usurped 
by  the  avarice  of  the  nobles;  and  in  the  age  -wiOc^  preceded  the  tall  <rf 
the  republic,  it  was  comput^  that  only  two  thoaaand  dtiiens  were  pos- 
sessed of  any  independent  substance"  (Decline  and  FbH,  IDL,  M©). 

"In  the  time  of  Jerome  and  Claudian,  the  senators  unanimously  yielded 
the  pre-eminence  to  the  Anician  line,  and  a  slight  view  of  their  history  will 
serve  to  appreciate  the  rank  and  antiquity  of  the  noble  families  whidl 
contended  only  for  the  second  place.  During  the  five  first  ages  of  the  city, 
the  name  oj  the  Anician&  was  unknown"  (Id.,  III.,  366). 

A  system  which  will  put  a  premium  on  small  business- 
es can  be  adopted  and  it  will  be  the  system  most  favorable 
for  most  but  it  will  not  be  the  system  under  which  some 
will  still  have  the  same  chance  to  pile  up  large  fortunes 
that  they  have  at  present.  Some  gentlemen  eminent  in 
finance  have  stated  that  without  the  trusts  the  country 
would  have  lost  the  last  twenty-five  years  of  its  develop- 
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ment.  Yet  the  trusts  did  not  create  the  contents  of  the 
mines  or  produce  the  crops.  These  banker-promoters  have 
"organized''  some  hnndreds  of  oombiiuttions  which,  so 
long  as  they  go  on  selling  their  products  to  each  other  or 
the  public  at  prices  constantly  increasing  above  the  con- 
stantly increasing  cost  of  monopolistie  mannfactare,  will 
show  a  profit.  Some  of  this  increased  cost  may  seem 
nnneoessary  but  it  is  inherent  in  human  nature  as  at  pres- 
ent constituted.  The  same  men  control,  but  are  careful 
not  to  own,  most  of  the  combinations.  They  buy  and  sell 
practically  from  and  to  themselves.  Big  business  has 
developed  much  faster  than  the  moral  standards  of  its  con- 
trollers. Had  the  development  been  slower  their  honesty 
might  have  kept  better  pace  with  it.  A  milking  process  is 
constantly  going  on  behind  the  scenes  and  for  the  milk 
in  the  shape  of  over-high  salaries,  underwriting  and  other 
oonunissions,  rake-offs  and  other  graft,  is  constantly  sub- 
stituted the  water  of  higher  prices.  Our  business  morals 
are  such  that  few  presidents  can  protect  their  properties 
for  $75,000  a  year  when  $7,500,000  can  be  made  from  sub- 
sidiary and  constmetion  companies.  The  strain  seems  to 
be  nearest  the  breaking  point,  as  should  be  expected,  with 
those  which  cannot  raise  their  rates:  The  railroads.  If 
the  process  keeps  on,  whether  or  not  rates  are  raised,  the 
strain  of  the  increased  cost  of  living  will  break  the  public. 
When  tiie  public  is  unable  longer  to  pay  increasing  prices 
— and  cuts  down  its  buying — ^these  combinations  will  be 
unable  longer  to  pay  them  to  each  other.  We  may  then  see  a 

deba<de  which  will  make  certain  gentlemeii  wonder 
whether,  instead  of  advancing  the  country,  they  did  not 
set  it  back  twenty-five  years.  Whether  or  not  they  have 
advanced  the  country,  has  not  yet  been  put  to  the  aoid 
•  test  of  time  and  experience.  In  the  absence  of  its  hall 
mark  upon  present  trust  progress,  it  is  still  arguable  that 
most  haste  is  made  by  malpng  haste  slowly.  And  at  what 
a  cost  in  little  fellows  has  their  vaunted  progress  already 
been  madel 
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Some  luay  fear  that  prosecutions  will  be  too  numerous 
and  persecutions  too  f reqn^t  when  every  sale,  under  the 
second  penal  rule,  can  be  made  the  basis  of  a  criminal 
complaint.  Any  such  fear  will  be  unfounded.  Every 
jostle  upon  the  street  can  now  be  made  the  subject  of  a 
complaint  for  assault  and  battery.  Yet  such  prosecutions 
are  rare  and  persecution  therefrom  unknown.  The  right  is 
there,  and  it  needs  to  be  there,  to  lessen  jostling  in  general 
by  bringing  the  flagrant  cases  into  court.  The  others  do 
not  come, — ^partly  because  of  the  common  sense  of  the 
jostled  and  partly  because  of  the  common  sense  of  magis- 
trates, district  attorneys,  petit  and  grand  juries.  The 
sli^tly  jostled  know  that  any  attempt  to  prosecute  a 
trivial,  though  technical,  injury  will  meet  neither  sympathy 
nor  success.  It  will  be  the  same  with  selling.  Only  the 
flagrant  cases  will  be  complained  of  in  court  but  unfair 
selling  uneomplained  of  will  be  much  lessened.  This 
lessening  will  greatly  increase  as  public  sentiment 
gradually  marks  down  the  unfair  seller  as  "unsocial''  and 
injurious  to  society.  Gradually,  also,  with  increase  of 
social  vision  and  social  conscience,  cases  will  become  fla- 
grant which  formerly  would  not  have  becm  so  deemed.  So- 
cial ostracism  has  been  previously  suggested  as  a  remedy, 
but  previous  to  civilized  commercialism  any  rule  by  wjbich 
to  ostracize  r^Doai&ed  unsupplied. 

Beverting  to  tiie  question  of  contract^retailers  and  sales 
agencies  it  is  plain  that  it  will  be  immaterial  in  civilized 
eommenaalismt  so  far  as  other  retailers  are  concerned, 
whether  or  not  producers  find  some  to  make  these  price 
contracts.  The  present  advantage  to  producers  would  be 
that,  AS  they  have  the  right  to  witiihold  selling  to  any, 
they  would  sell  to  none  except  those  retailers  who  would 
sign  price  contracts.  In  civilized  commercialism  they  wiU 
lack  sudi  power  to  refuse  to  selL  Under  the  penal  rule 
we  shall  next  set  forth  producers  will  be  obliged  to  sell  to 
all  at  the  price  they  sell  to  any.  After  the  producer  had 
made  one  cjontoi^t  it  would  therefore  be  hardly  possible 
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to  compel  any  more  retailers  to  enter  into  it  and  its  seems 

hardly  likely  that  producers  under  such  circumstances 
would  attempt  to  use  such  contracts.  They  will  not  then 
liave  the  right  to  withhold  an  article  from  anyone  who 
wishes  to  buy  it  at  the  price  given  some  one  else  at  the 
same  time.  Thus  by  one  rule  all  the  ground  here  gained 
by  the  common  law  is  held  and  more  is  taken.  Snch  con- 
tracts will  of  course  still  be  invalid  as  in  restraint  of  trade 
but  if.  they  were  valid  it  would  not  seem  that  producers 
wonld,  as  a  practical  matter,  have  any  power  to  induce  any- 
one to  make  them. 

3.  Each  seller  must  allow  all  who  wish  to  he  his  custom- 
ers for  cash. 

What  is  sold  to  one  must  be  refused  to  none.  This  rule 
will  eliminate  the  evil  in  "  factors '  agreements, "  '  *  tying ' ' 
agreements  and  like  devices.  Each  article  sold  to  a 
"factor,"  or  in  a  **tied"  agreement,  must  be  sold  at  the 
sune  price  as  to  the  * '  factor  "  or  the  "  tied "  to  all  who  apply 
with  the  cash.  Minor  regulations  to  prevent  such  minor 
evil  as  may  still  be  worked  through  discrimination  in 
credit  among  iJie  equally  responsible  need  not  be  here  de- 
tailed. Jnst  as  political  equality  is  but  a  corollary  of 
moral  equality,  so  this  rule,  which  completes  business 
ectuality,  is  but  a  corollary  of  political  equality.  Political 
equality  was  only  demonstrated  from  its  corollary  by  1789 
years  of  mankind's  toil,  tears  and  blood.  The  truth  was 
simple.  Yet  trepanning  of  the  world  of  privilege  by  the 
great  major  operation  of  the  French  Bevolution  proved  a 
necessary  prerequisite  to  its  full  understanding  that  the 
Fatherhood  of  God  implies  the  brotherhood  of  man.  Even 
then— and  ever  since,  so  dense  is  privilege — only  political 
equality  was  seen  to  follow  from  that  brotherhood.  Yet 
business  equality  is  there  linked  inextricably. 

Caveat  Emptor  has  hindered  some  but  the  world  has 
been  mostly  prevented  from  seeing  this  by  its  fear  of  social 
equality.  Social  equality  does  not  follow  from  political  or 
business  equality.    The  world's  instinctive  fear  here  is 


CrVELIZED  COMMEECIALISM, 


23 


justified.  None  may  claim  social  equality  as  a  right  who 
renders  not  the  equal  quid  pro  quo.  Socially  none  can 
render  it.  In  business  all  may  do  so.  Political  and  busi- 
ness equality  are  matters  of  individual  opportunity.  None 
can  possess  the  right  to  limit  another's  opportunity  by 
forcing  him  behind.  Each  has  an  equal  right  to  try  to  go 
ahead.  Social  equality  is  a  matter  of  personal  association. 
Until  all  men  are  angels  of  light,  each  will  be  unequal  for 
purposes  of  personal  association.  Only  when  each  man 
equals  his  Image  can  each  justly  demand  equal  association 
with  all.  Until  that  glad  tune,  each  will  be  equally  entitled 
— on  principles  of  equality  and  justice — ^to  choose  among 
his  brothers  those  associates  he  prefers— if  they  happen 
also  to  prefer  him.  Otherwise  not.  He  is  then  ^titled 
only  to  the  associates  he  can  get. 

The  reason  is  that  all  men  differ.  To  force  one  upon 
another,  socially,  is  to  wrong  one  and  favor  the  other. 
As  each  differs  in  unequal  degree  from  the  Ideal,  that 
would  be  to  give  one  of  them  something  for  nothing.  Until 
every  man  by  becoming  perfect  equals  his  Image  none  can 
give  to  another,  socially,  an  equal  quid  pro  quo.  Whatever 
two  human  beings  in  the  aitire  world  are  selected,  in  asso- 
ciation one  will  give,  socially,  too  little  and  the  other  too 
much.  As  such  social  unfairness  is  thus  at  present  neces- 
sary, social  association  must  still  be  left  to  personal  choice. 
The  law  cannot  properly  assume  to  equalize  a  field  Nature 
has  left  unequal  and  placed  beyond  its  power.  Such  social 
unfairness,  when  accepted,  is  now  and  must  remain  a  mat- 
ter of  favor,  not  of  right.  Under  the  principle  of  equal 
justice  only  rights  can  be  secured  through  law.  Otherwise 
the  law,  by  giving  special  privilege  to  some,  become  in 
time  the  curse  of  all.  But  the  law  can  declare,  what  is  the 
fact,  that  tiie  element  of  social  association  in  business  asso- 
ciation is  negligible. 

Business  association  between  seller  and  buyer  is  a  differ- 
ent matter  from  social  association.  In  effect  it  is  the 
dollar,  not  the  buyer,  that  comes  to  purchase.  Any  d<dlar, 
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for  a  dollar 's  wortii,  renders  an  equal  quid  pro  quo.  Tlie 
seller  does  business  to  exchange  dollars  worths  for  dollars, 
not  his  own  society  for  the  society  of  others.  While  the  seller 
maj  refuse  any  bnyer  as  a  table  guest,  he  may  not  justly  re- 
fuse anyone  as  a  buyer  who  brings  a  dollar.  As  no  buyer 
comes  as  a  table  guest  to  purchase,  but  only  as  a  buyer,  he 
eannot  be  justly  refused  on  the  ground  of  bad  table  manners 
provided  his  money  is  good.  The  dollar  of  the  black  man 
is  as  white  and  pure  as  the  dollar  of  the  white  man.  The 
,  dollar  of  the  illiterate  is  as  learned  as  the  dollar  of  the 
college  bred.  The  dollar  of  the  dwarf  is  as  heavy  as  the 
dollar  of  the  giant.  The  dollar  of  the  most  uncouth  is  as 
ourrent  as  the  dollar  of  the  most  refined.  This  is  neoes- 
sarily  so  for  each  bears  the  stamp  of  the  same  mint.  In 
the  case  of  dollars,  each  equals  the  ideal.  As  to  his  dollars 
each  is  therefore  entitled  to  equal  treatment  without  dk- 
crimination.  This  the  seller  is  never  entitled  to  withhold, 
however  innocent  the  intent"  or  however  lacking  the 
''^eet"  of  monopoly.  Too  long  have  most  looked  only 
at  the  indirect  and  minor  wrong  to  the  little  fellow." 
Wrong  to  small  competitors  is  important.  But  (the  ease 
and  frequency  with  which  it  is  noted  cause  many  to  look 
no  farther  before  doing  something.  Hence  "intent"  and 
"effect"  of  monopoly  in  single  price  statutes.  The  first 
and  major  wrong  in  the  process  is  direct  oppression  of 
buyers,  without  which  indirect  oppression  of  sellers  is  im- 
possible.  This  first  and  major  wrong  denies  to  some  that 
business  equality  which  is  the  right  of  all.  This  equal 
right  of  all  to  buy  on  equal  terms  is  most  important  and 
should  be  looked  at  most.  Equality  due  as  a  right  the  law 
is  entitled — and  by  the  principle  of  equal  justice  required 
— to  compel.  The  seller  is  not  injured.  He  is  in  business 
only  for  the  purpose  of  selling  goods.  It  can  make  no 
proper  difference  to  him  to  whom  he  sells,  provided  he 
receives  in  exchange  good  money.  Whose  money  he  re- 
eeiyes  is  immateriaL  If  he  prefers  to  say  he  is  in  business 
to  make  money,  it  is  equally  true  that  it  can  make  no  proper 


25 


difference  to  him  from  whom  he  makes  it.  As  a  seller's 
discriminating  among  buyers  injures  some  of  them  and 
cannot  properly  help  him,  he  is  not  justly  entitled  to  the 
privilege,  and  should  not  longer  have  the  power,  to  injure  by 
discrimination.  Gain  from  such  source  he  never  recd.ved 
by  right  and  should  not  longer  retain  by  favor. 

If  it  be  said  that  this  applies  to  all  sellers  some  of  the 
>  rules  commonly  applied  to  public  service  corporations,  the 
answer  is  that  all  citizens  are  subject  to  those  rules  to  the 
extent  necessary  to  prevent  injury  to  the  public.  As  all 
are  buyers,  the  buyers '  cause  is  the  cause  of  alL  Injury  to 
"little  fellows*'  is  reason  enough  for  the  rules  but  a  better 
reason  is  monopoly's  injury  to  all.  By  the  three  rules  of 
what  is  here  termed  civilized  commercialism,  as  dis- 
tinguished from  the  present  monopolistic  or  barbaric 
commercialism,  no  one  is  compelled  to  enter  or  remain  in 
business  nor  is  any  price  fijced  for  him.  His  price  can  be 
freely  changed  at  any  time  if  changed  for  all.  He  is  merely 
held  to  the  equality  of  a  business  republic.  He  is  not  al- 
lowed to  give  equal  dtizens  unequal  treatm«it.  The 
absence  of  equal  treatment  for  all  results— directly,  in- 
directly and  finally — ^in  great  injury  to  the  common  good. 
To  prevent  that  result,  in  the  interest  of  all,  equal  and 
necessary  regulation  is  not  only  proper  but  constitntionaL 
Whether  civilized  commercialism,  however,  is  consti- 
tutional is  less  important  than  whether  it  is  right.  The . 
right  solution  of  monopoly,  once  understood,  will  soon 
enough  be  constitutional. 

In  Munn  v.  Chicago,*  the  United  States  Supreme  Court 
upheld  an  act  fixing  the  charges  of  private  owners  of 
Chicago  grain  elevators  on  the  ground  that  they  constituted 
a  "virtual  monopoly."  Occupying  the  lake  front  as  they 
did,  they  were  in  the  class  of  natural  monopolies.  The 
Court  thus  upheld  a  regulation,  not  only  that  the  price 
should  be  equal  for  all,  but  itself  fixing  that  equal  price. 
While  this  case  arose  under  the  police  power,  Congress  has 
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equal  power  over  oommeree  so  far  as  it  is  interstate.  Civi- 
lized commercialism  does  not  need  to  go  so  far.  It  will 
not  be  necessary,  and  it  would  not  be  economic  or  expedient, 
to  fix  prices  for  any  \mi  natural  monopolies.  Few,  if  any, 
commercial  industries  are  now  natural  monopolies.  The 
equal  regulations  of  civilized  commercialism  will  deal  ef- 
fectively with  those  which  only  keep  themselves  monopolies 
by  unfair  competition,  actual  or  feared. 

Assume  that  someone  with  $100,000  starts  today  a  small 
oil  refinery  or  steel  mill  in  a  remote  comer  of  the  country. 
To  eliminate  the  newcomer  it  will  be  only  necessary  for 
the  big  trust  to  lower  prices  below  cost  in  that  limited 
territory  nntil  the  $100,000  is  consmned  in  profitless  run- 
ning expenses.  The  small  concern  cannot  survive  merely 
because  it  can  supply  that  corner  more  efficiently  than  the 
trust,  viz :  At  a  less  price  and  more  profit  Under  civil- 
ized commercialism,  it  is  obvious  that  it  will  succeed  in 
doiog  so.  Probably  a  great  deal  of  such  efficient  (poten- 
tial) competition  now  fears  to  intrude.  Under  civilized 
commercialism,  conditions  will  not  confer  upon  the  trust 
the  privilege  to  crush  the  ''little  fellow."  All  buyers  will 
have  an  equal  right  to  buy  on  equal  terms.  Monopoly  wiU  be 
deprived  of  its  clubs  and  forced  to  earn  its  bread  by  the 

sweat  of  its  brow. 
Assume  that  the  small  and  more  efficient  refinery  or  steel 

mill  starts  under  civilized  commercialism.    The  large 

trust,  a  it  does  not  split,  will  lose  the  trade  of  that 

field.    It  cannot  afford  to  reduce  its  price  over  the 

entire  country  suflSciently  to  hold  that  corner.   If  it  does, 

it  will  die.  If  it  does  not,  it  will  no  longer  be  a  monopoly. 

Accordingly  it  will  split  itself  in  its  own  interest  if  it  has 

even  one  small  plant  which  can  compete  on  fairly  even 

terms  with  the  newcomer.   Necessity,  not  suit  in  equity, 

will  compel  that  split.  Thus  competition  will  be  introduced. 

It  will  all  be  of  public  benefit  as  it  will  all  be  fair  competi- 

tioDr-the  competition  of  efficiency.    The  only  monopoly 
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which  will  survive  in  civilized  commercialiam  will  bo  be- 
neficent monopoly— monopoly  at  low  prices  and  at  lower 
prices  than  anyone  else  can  anywhere  produce.  Let  none 
fear  that  competition  of  efficiency  wiU  result  in  slaughter 
of  the  efficient.  Two  small  retail  stores,  in  the  same  line, 
often  successfully  exist  now  side  by  side.  Neither  tries  to 
kill  off  the  other  by  selling  below  cost.  The  danger  is  too 
great,  when  it  must  be  incurred  over  the  whole  field,  and  the 
result — even  if  the  killing  is  successful—too  uncertain  for 
the  killer.  ''Live  and  let  live"  will  also  be  the  motto  of 
the  trusts  when  they  are  exposed  to  the  same  dai^er.  The 
first  law  of  Nature  has  equal  force  with  large  and  small. 
Any  business  which  starts  small  in  civilized  commercialism 
will  only  become  large  by  eflftciency  in  fair  competition.  If 
by  such  it  becomes  a  monopoly  it  becomes  a  blessing. 

Monopoly,  it  is  seen,  comes  from  seed  unlike  the  fabled 
dragon's  teeth  because  capable  of  double  fruitage.  It  is  gov- 
erned by  the  soiL  Only  when  planted  in  barbaric  commer- 
cialism does  it  grow  the  iMmeful  octopus.  In  civilized  no 
fairer  blossom  blesses.  As  with  other  natural  forces,  man 
has  only  to  learn  to  use  monopoly  to  use  it  without  self -in- 
jury. He  has  only  himself  to  blame  for  using  baneful  soiL 
In  barbaric  commercialism  the  secondary  evils  of  monopoly 
are  even  greater  than  the  primary.  They  are  sloth  and, 
in  part,  race  suicide.  Monopoly  as  the  law  of  sloth  is  now 
well  understood.  Its  influence  upon  race  suicide  is  less 
perceived.  It  is  the  strongest  and  most  rapid  contributor 
towards  placing  all  wealth  in  the  hands  of  the  few.  With 
this  process  starts  race  suicide  strictly  according  to  Mal- 
tiins.  As  soon  as  a  small,  ridi  class,  much  exceeding  the 
middle  class  in  prestige,  exists  in  any  state  many  who  in 
wealth  are  immediately  below  the  richest,  wishing  to  asso- 
ciate with  them  upon  equal  terms,  vie  wiUi  them  in  display. 
They  cannot  keep  up  and  have  children.  Consequently  they 
keep  up  without  them.  Many  in  each  class  below  aspire 
to  a  class  above — ^as  far  above  as  can  be  financially  reached 
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without  the  financial  hancBcap  of  children.  The  laek  of 
Qhildren  is  soon  counted  no  disgrace.  All  count  it  a  dis- 
grace to  descend  in  fbe  sodal  scale,  now  measured  by 
-  money.  Public  sentiment  against  having  children,  aided 
by  the  fnyolity  and  idle  lives  of  many  of  tliose  without 
them — and  much  increased  by  their  absence, — is  soon  so 
strong  that  it  somewhat  affects  even  the  rich  class  at  the 
top.  They  also  cut  down  ehildren^without  having  to  do 
so  and  without  knowing  why  except  to  have  a  better  time 
by  doing  as  other  people  do. 

Only  the  poorer  classes,  without  social  ambitions,  exert 
no  social  voluntary  check.  Those  above — ^below  the  rich- 
est—who are  ambitions  all  exert  it  at  their  respeotiTe 
breadlines,  as  Malthus  wrote  that  any  people  would — or 
suffer  the  podtive  ^eoks.  Their  breadlines  are  the  stand- 
ards of  the  classes  above  to  which  they  aspire.  To  fall 
below  those  standards  of  expenditure  is  for  them  to 
suffer  the  positive  check  of  social  ignominy  and  disgrace. 
That  they  struggle  harder  to  avoid  than  the  poorest  to 
escape  starvation.  Most  of  our  people  are  ambitious, 
'especially  our  native  bom.  The  voluntary  check  of  race 
suicide  is  accordingly  exerted  by  them  most  eagerly.  Men 
always  act  from  motive.  Threatened  loss  of  social  stand- 
ing is,  for  the  ambitious,  one  of  the  most  powerful.  By 
noting  that  this  motive  has  been  substituted  in  the  lives 
of  most  for  that  of  threatened  starvation  in  Malthus' 
book,  we  can  watch  his  theory  in  full  operation  all  about 
us. 

But  bad  as  are  the  evils  of  barbaric  commercialism, 
doubtless  some  standpatter  economist  will  say  he  per- 
ceives a  worse  in  civilized.  Competition,  according  to  him, 
owing  to  freight  cost  will  exist  only  inside  small,  separate 
zones.  The  spur  of  possible  nation-wide  competition  vrall 
be  lost — to  the  detriment  of  progress.  It  would  seem  a 
sufficient  answer  to  point  out  that  under  barbaric  com- 
mercialism nation-wide  competition  is  not  long  possible. 
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We  prefer  to  meet  the  critic,  however,  upon  his  own 
ground.  It  is  at  once  evident  that  his  small  zones  will 
overlap  with  others  on  their  farther  sides.  If  they  do 
not  do  so  at  first,  midway  and  overlapping  producers  will 
start  whenever  tiiey  can  do  so  at  a  profit  Unfair  com- 
petition will  not  be  feared  and  the  chief  present  motives 
for  dividing  territory  by  agreement  wiH  be  wanting.  Price 
fixing  agreements  between  competitors  will  also  then  be 
absent.  With  unfair  competition  eliminated  such  agree- 
ments will  be  without  appeal  to  the  efficient  and,  without 
the  efficient,  without  utility  to  the  inefficient.  BSach  pro- 
ducer in  every  zone  the  country  over  must  sell  everywhere 
at  one  price  f.  o.  b.,  whatever  the  zone  of  his  costomer. 
To  get  any  trade  in  any  part  where  anyone  competes  he 
mnst  therefore  meet  competition.  This  competition  must 
in  turn  meet  other  competitors  farther  away  and  the  de- 
sired nation-wide  competition  would  seem  to  be  passed  on 
as  by  the  row  of  bricks  in  the  books  on  economics. 
Furthermore,  freight  on  many  small  or  light  articles  is 
negligible.  It  is  computed  in  McPherson's  "Bailroad 
Freight  Eates"  that  a  dozen  clothes  pins  travel  upwards 
of  five  hundred  miles  for  five  ten-thousandths  of  a  cent. 

Wide  competition,  other  than  through  the  brick  S3r8tem, 
will  exist  in  civilized  commercialism  under  the  present 

blanket"  system  of  railroad  freight  rates.  In  civilized 
commercialism  this  system  will  naturally  be  much  ex- 
tended, though  it  is  extensive  now,  as  it  is  complementary 
to  it.  By  the  "blanket"  system  the  country  is  divided  into 
districts  in  which  all  stations  receive  the  same  rates  from 
producing  centers  or  other  districts.  The  countiy  is  now 
full  of  "common  points."  Texas  is  one  district  for  long- 
haul  ti*affic.  New  England  another.  On  westbound  trans- 
continental shipments  the  region  east  of  Chicago  is  treated 
as  a  unit.  The  railroads  in  civilized  commercialism,  as 
now,  subject  to  the  Interstate  Commerce  Commission  will 
fix  these  districts  for  all.  Hot  each  seller  for  lumaself.  The 
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districts  will  differ,  as  do  freights,  for  different  commodi- 
ties. For  some  the  entire  country  will  have  few  districts. 
Thus  vride  competition  will  never  be  abs^t. 

As  in  civilized  commercialism  only  nation-wide  superior 
^kiency  will  letain  or  achieve  monopoly,  there  will  be 
many  more  small  bnsinesses  than  at  present.  This  will 
be  an  umnixed  good.  There  will  be  many  more  employ- 
ers and  fewer  employees.  Wealth  will  not  gravitate  in  the 
same  degree  or  with  the  same  rapidity  into  the  hands  of 
the  few.  Wealth  itself  will  be  more  respected  and  less 
envied  when  it  is  more  often  seen  to  follow  only  service. 
General  prosperity  will  be  better,  because  more  widely, 
distribated.  Fewer  wiU  be  very  rich  and  more  will  be 
fairly  well-to-do.  Hence  there  will  exist  a  larger  middle 
dass,  as  distinguished  from  the  very  rich  and  very  poor. 
Its  prestige  will  be  higher.  Its  iMnenee  in  setting  the 
general  standard  of  living  will  be  correspondingly  greater. 
It  will  not  then,  in  the  opinion  of  so  many,  be  necessary  to 
live  like  the  rich  or  live  a  nonentity.  Hence  less  envy  of 
the  very  rich  and  less  apeing  them.  Hence  less  tendency 
toward  race  snidde.  The  rich  themselves,  if  the  middle 
cdass  be  large  enough — and  in  civilized  commercialism  it 
will  constantly  be  larger,— will  be  constrained  by  public 
sentiment  to  conform  to  the  general  somal  pace  instead 
of  setting  it.  It  is  with  deep  significance  that  Aristotle, 
as  Professor  Mahaffy  of  Dublin  University  recalls,  in  de- 
scribing Ms  ideal  as  * '  a  small,  well-ordered  state,  governed 
in  the  interest  of  the  majority  of  the  dtizens  by  good  laws 
and  hnmane  rules,  makes  it  his  sine  qua  non  that  the 
middle  class  shall  outweigh  in  public  importance  both  the 
wealthy  and  the  indigent."  It  is  necessary  for  them  to 
continue  to  do  so  in  a  free  republic  or  the  republic  will  not 
long  continue  free.  Once  the  very,  rich  and  very  poor  pre- 
ponderate, there  will  be  victory  to  the  power  of  money  or 
the  power  of  might.  Civilized  commercialism  will  mean 
that  people  will  advance  in  wealth  more  equally  than  they 
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have  under  barbaric.  Our  many  great  contrasts  were  as 
.unnecessary  as,  often,  undeserved.  It  is  only  by  advano- 
LQg,  in  the  main,  equally  that  a  state's  middle  class  can 
be  preserved  aad  the  state  itself  thereby  maintained. 

The  error,  as  a  solution,  of  the  Sherman  law's  suit  in 
equity  has  been  shown.  Dissolving  combinations  eliminates 
not  only  their  evil  but  their  good.  It  also,  at  best,  merely 
leaves  the  way  open  for  the  natural  result  of  unregulated 
competition  to  repeat  itself.  The  public  is  but  bound  again 
upon  the  wheel  to  make  again  its  ceaseless  round.  On  the 
other  hand,  that  government  control  advocated  with  the 
best  intentions  by  some,  self-supposedly  most  progressive, 
is  in  reality  merely  Bismarckian  state  socialism.  It  is  a 
move  backward,  not  forward.  It  would  hold  in  order  many 
smaller  despots  by  means  of  a  larger,  central  despot.  This 
was  the  method  of  the  Continent  in  erecting  kings  to  con- 
trol the  barons.  It  brought,  and  will  bring,  its  own  new 
evils.  The  method  of  Liberty  is  different.  It  erects  all  the 
people  to  control  all  despotism— by  a  government  of  laws, 
not  men.  The  difference  between  oontrolling  the  trusts 
through  government  officials  or  commissions  and  controll- 
ing trust  officers  through  penal  rules  is  the  difference,  in 
principle,  between  the  despotic  bureaucracy  and  the  free 
republic.  Shall  a  progressive  people  which  has  achieved 
the  latter  in  the  political  field  turn  back  to  the  former  in 
the  business  field? 

To  do  so  will  be  to  admit  final  iatellectnal  impotence — 
inability  to  discern  the  regnhntions  equally  necessary  to 
further  progress  and  prevent  retrogression.  Political 
freedom  and  business  despotism  cannot  long  coexist. 
They  are  antipathetic.  Business  upon  the  present  scale 
will  either  co-ordinate,  or  be  co-ordinated  by,  the  state. 
Both  must  become  free  or  both  will  become  despotic  To 
maintain  freedom  in  the  political  world  it  is  necessary  to 
extend  liberty  and  equality  to  the  business  world.  The 
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penal  method  of  extension  proposed  is  the  one  longest  ap- 
proved in  English  law.  Natural  persons  will  be  prohibited 
from  selling  or  assisting  in  selling  except  according  to  the 
roles  proposed.  Those  who,  however  indirectly,  direct  or 
assist  corporations  in  thus  injuring  the  pnblie  will  infract 
the  penal  code  but  corporations  will  go  free. 

Whether  corporation  derk  or  corporation  controller,  the 
individual  taking  part  in  a  sale  on  the  corporation's  behalf 
will  be  regarded  equally  with  it,  as  to  that  sale,  a  seller. 
One  who  directs  or  abets  two  or  more  corporations  in  sell- 
ing the  same  article  at  different  prices  at  the  same  time,  ' 
for  instance,  will  thus  offend  though  each  corporation 
obey  all  rules.  Holding  companies  and  individual  holders 
of  several  companies  will  thus  become  alike  innocuous,  so 
far  as  selling  to  the  public  is  concerned,  if  individual  con- 
trollers obey  the  penal  law.  Holding  companies  wiU 
remain  pregnant  with  harm  for  minority  stockholders  but 
the  evils  of  monopoly  are  other  than  internal  corporate  Uls. 
Persons  who  organize,  own  or  run  a  "cutting"  or  "fight- 
ing" coloration  to  «wble  one  of  their  number  to 
sell,  for  instance,  or  to  have  some  selling  done,  at  a 
lower  price  in  a  limited  field  without  lowering  his  higher 
general  price  wiU  equally  infringe  the  rules  though  none 
be  broken  by  any  corporation  or  by  the  personal  act  of  any 
one  person.  All  sudi  persons  will  be  conspirators  in  crime. 
The  act  of  each  will  be  the  act  of  all,  tlie  acts  of  all  will  be 
the  acts  of  each.  All  will  be  responsible  for  any  crime 
committed  though  each  perform  but  a  part  in  itself  in- 
nocent. All  who  in  any  way  knowingly  aid  or  abet  dis- 
criminatory selling,  whether  for  themselves  or  others,  will 
share  equally  in  the  guilt.  Though  bringing  new  freedom 
of  competition  because  linked  with  true  equality  of  busi- 
ness opportunity,  civilized  commercialism  will  take  no 
voting  power  from  stock,  no  stock  from  any  owner,  no  cor- 
poration from  any  combination — and  punish  no  stock- 
-  holder  not  a  criminal.  It  will  peer  into  no  man's  private 
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business  nor  wiU  it  attempt  to  run  it  for  him.  Every  man, 
fiunply,  must  comply  with  the  law  at  his  periL  Individuals 
and  doubtless  corporations,  if  interested  individuals  insist, 
will  make  necessary  readjustments  to  enable  individuals  to 
dear  the  criminal  law  but  neitiier  tiie  government,  the  law, 
the  public  nor  the  courts  will  be  longer  troubled  with  the 
unnecessary,  gratuitous  and  espensive  work  of  readjusi- 
ing  corporations  which  may  happen  to  neied  or  wish  to 
readjust  themselves. 

The  principle  of  dvilissed  commercialism,  properly  ap- 
plied, will  obviate  oppression  by  buyers  as  well  as  by 
sellers.  Some  trusts  have  risen  to  supremacy  because, 
buying  from  many  small  producers  over  a  wide  field,  they 
were  able  gradually  to  eliminate  local  buyers  by  tempo- 
rarily offering  higher  prices,  though  at  a  loss  to  them- 
selves, in  places  where  there  was  competition.  It  has  been 
charged  that  the  Beef  Trust  in  this  way  destroyed  all  local 
slaughter  houses  and  from  independent  business  men 
turned  local  butchers  into  its  own  clerks.  Large  cream- 
eries, buying  over  a  wide  territory,  have  been  known  thus 
to  force  to  the  wall  smaller,  local  concerns.  Similar  ' '  in- 
tent" single-price  buying  statutes  have  been  enacted  but 
with  similar  defects.  Civilized  commercialism,  by  forcing 
all  such  buyers  to  give  sellers  equal  treatment,  will  likewise 
meet  this  evil  by  substituting,  in  the  buying  as  in  the  sell- 
ing  field,  business  liberty  and  equality  for  business  oppres- 
sion. Civilized  commercialism  by  a  process  normal  as 
natural,  simple  as  scientific,  by  eliminating  unfair  compe- 
titibn  proposes  to  regulate  business  despotism  into  a 
business  republic. 

Man  is  everywhere  in  economic  chains  today  because,  in 
commercial  competition,  he  has  not  emerged  from  barbar- 
ism. Though  even  war  has  been  regulated,  the  regulation 
of  business  competition  is  not  yet  among  the  no  less  re- 
^  nowned  victories  of  peace.  The  wild  tribes  who  chaffered 
with  the  soldiers  of  Alexander  on  the  confines  of  the  world 
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used  the  same  system  of  business  competition  which  is 
followed  today  by  the  largest  trusts.  They  used  it  better 
only  as  they  used  it  less.  Methods  of  war  have  been  im- 
proved beyond  the  great  world-conqueror's  dream.  Busi- 
ness competition  is  still  abreast  only  with  his  progress  in 
the  art  of  war.  He  only  longed  for  another  world  to 
conquer.  Business  competition  has  conquered  it  together 
with  his  own.  It  is  therefore  not  surprising  that  business 
competition  is  now  often  likened  to  war  by  those  who  wage 
it.  It  is  like  war— after  the  older  fashion—before  the  Bed 
Gross.  Worse,  it  is  like  civil  war.  True,  its  bullets  do  not 
directly  kill.  They  only  strip.  The  barbarian  was  often 
kinder  in  killing  before  stripping  instead  of  after. 

That  the  conditions  and  results  of  our  defective  system  of 
distribution  both  demand  and  require  some  relief  is  proved 
alike  by  the  platform  of  the  Progressive  party,  the  grow- 
ing popularity  of  Socialism'  and  the  profound  reflections 
of  philosophers.  Economists  have  been  long  unanimous 
that,  much  as  modem  times  have  improved  production  and 
consumption,  in  the  department  of  distribution  most  re- 
mains to  be  improved.  A  great  political  philosopher  has 
said  that  the  troubles  of  government,  concerning  property, 
come  not  from  human  greed  and  envy  but  from  unfair, 
human  schemes  of  distribution.  The  most  distinguished  sci- 
entist of  recent  years,  Dr.  Alfred  Bussel  Wallace,  Darwin's 
oodiscoverer  of  natural  selection,  who  has  just  died  at 
ninety-one,  in  his  latest  book  and  one  of  his  strongest, 
"Sodal  Environment  and  Moral  Progress,"  proclaims 
that  "our  civilization  is  rotten  to  the  core."  Optimism's 
comfort  can  only  be  that  we  are  rotten  only  to,  not  through, 
the  core.  The  cause  he  also  places  at  the  door  of  our  de- 
fective distribution.  It  does  no  good  to  say  the  world 
wiU  last  our  time;  tiiat  change  is  inconvenient.  Something 
worse  than  inconvenience  is  to  come,  and  quickly,  if  con- 
ditions remain  unchanged. 

An  ex-President  of  tiie  United  States  has  just  writton 
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that  "great  fortunes,  even  when  accumulated  by  the  man 

himself,  are  of  limited  benefit  to  the  country,  and  that  they 
are  detrimental  rather  than  beneficial  when  secured 
through  inheritance."  Ten  years  ago  this  statement 
would  have  been  universally  denounced  if  made  by  Debs 
and  now  it  is  acclaimed  by  a  great  party  of  self-seen  con- 
servative crusaders.  One  remedy  proposed  is  to  tax  such 
fortunes  out  of  existence  or  at  least  out  of  inheritance.  A 
better  way  to  meet  the  evils  of  great  fortunes  is  to  correct 
distribution  before  they  are  acquired  rather  than  forcibly 
distribute  them  through  taxation  thereafter.  The  evil,  and 
unnecessary  expense,  of  the  latter  process  can  be  avoided 
by  the  former  remedy.  People  are  much  more  dissatis- 
fied over  losing  something  they  already  have  than  over 
not  getting  something  they  never  had.  Only  distribution 
now  needs  to  be  corrected  to  have  everyone,  generally 
speaking,  prosperous  and  contented.  Enough  is  pro- 
duced. Too  much  is  consumed.  Yet  no  rational  plan  to 
correct  distribution  has  -heretofore  been  offered  except 
Socialism^ — if  that  be  considered  rational. 

No  other  offers  a  change  of  system.  No  other  changes 
distribution  before  the  product  has  been  distributed.  All 
— Sherman  law.  Government  control.  La  Folletteism,  Law- 
sonism — all  fads  and  fancies  so  far  conceived — aim  only 
ftt  some  pet  symptom  of  the  present  system  and  leave  the 
cause  unchecked  to  create  new  eviL  Like  the  sphinxes  and 
chimeras  which  oppressed  the  ancient  Greeks  our  octopus 
has  only  been  named,  not  seen.  Though  civilized  com- 
mercialism points  the  way  to  prosperity  and  content- 
ment confirmed  pessimists  and  standpatters  will  continue 
to  say  that  distribution  cannot  be  corrected ;  that  maleficent 
monopoly  always  has  existed  and  therefore  always  will. 
Antediluvians  of  Alexander's  day  asserted  that  his 
methods  of  war  could  never  be  improved.  The  choice  for 
such  now,  as  then,  is  not  between  standing  still  and  chang- 
ing but  between  changes  and  annihilation.    The  changes 
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now  possible  are,  broadly,  only  two  —  progressioii  and 
retrogression.  Orderly  and  normal  progression  lies  only 
along  the  path  of  Liberty  to  new  and  economic  freedom. 
Eetrogression  has  two  conrses  open.  It  may  go  directly 
back  to  despotism  and  bureaucracy.  It  may  reach  the 
same  goal  indirectly  by  the  radical  and  unknown  plunge 
into  the  unploughed  sea  of  Socialism. 

If  the  long-eherished  hopes  of  democracy  are  not  to  prove 
illusive,  business  must  be  democratized.  To  that  end  com- 
petition must  be  regulated.  Competitors  have  been  already 
regulated  overmuch.  Competition  needs  rules,  not  compet- 
itors '  handicaps.  The  rules  needed  are  the  rules  of  civilized 
commercialism,  for  the  words  of  Abraham  Lincoln  must 
ring  true  through  all  the  future :  '  *  Nor  is  there  any  such 
thing  as  a  free  man  being  fixed  for  life  in  the  condition  of  a 
hired  laborer. ' ' 

•  Ebnest  G.  Stevbks. 
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